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Vol. XII. FEBRUARY, 1912. No. 2 

RESTRAINTS ON TRADE. 

Part I. 

The proper regulation of trade is one of the most important 
questions of the day. There are two points of view, that of the 
statesman whose task is to ascertain the regulations of trade which 
should be imposed by the legislature, the other that of the lawyer 
who must know, irrespective of what restraints ought or ought not 
to be imposed, what the law is with respect to the restraints actu- 
ally . existing. The statesman, however, cannot act intelligently 
until he knows what the law is. The investigation of the lawyer 
should therefore be useful to both. One difficulty is, that no one 
has heretofore taken the trouble to sufficiently analyze the subject 
and distinguish the various principles of law which are to be ap- 
plied. It is proposed to undertake that task in this article. We 
shall first define trade and such of its accompanying features as 
are relevant to our discussion. This will be a description of the 
fundamental facts. We shall then point out the various restraints 
on trade, show how they may be imposed, and then so far as possi- 
ble ascertain which of them are invalid and the reasons for such 
invalidity. 

Trade. 

Trade, when used in a specific sense, as a trade or act of trade, 
may be defined as a transaction involving an exchange between 
two or more persons, generally a sale on the one side and a pur- 
chase on the other, of some particular thing. 1 The total number 
of such transactions with respect to any commodity constitutes 
the trade in that particular article, and all these various trades 
taken together compose the total trade generally referred to as 

'See article by Prof. Langdell, 16 Harv. L. Rev. 539, 544. 
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the commerce of the country. All cases of trade, however compli- 
cated they may appear at first sight, may be reduced, at least for 
the purposes of this discussion, to the terms of a sale, and the two 
factors involved are the buyer and the seller. 2 

In every sale and in the case of either the buyer or the seller, 
there are several factors involved, the chief of which are ( i ) per- 
son, (2) place, (3) time, (4) price, (5) thing sold. Absolute 
freedom of trade exists, when each buyer and seller is entirely 
unrestrained in his individual action as to each of the ele- 
ments of the purchase or sale we have just pointed out. Now, 
the freedom of every individual to contract and deal as he pleases, 
without injury, however, to the community, has long been pro- 
tected by the common law, which in that respect gives expression 
to the prevailing opinion in favor of individualism which has here- 
tofore obtained in England and in this country. 3 As applied to 
the particular matter under discussion, this principle requires that 
each buyer and seller must have freedom to buy and sell when and 
where, how, at what price, and with whom he pleases, restricted 
only (a) by like rights in other parties who may also happen to 
be buying and selling at the same time, and (b) by the rights of 
the community at large. The operation of this principle favoring 
freedom of trade results in the existence of the circumstances 
which present an opportunity for competition, to the definition of 
which we shall next turn our attention. 4 

Thus, a doctor or a lawyer sells his professional services just as a 
workman does his labor. A railroad company sells its transportation 
facilities in the same sense that a merchant does his goods. A manufac- 
turer sells his manufactured product, but he is not engaged in trade when 
he is manufacturing. He is a seller as to disposing of his product, a buyer 
as to his labor, machinery and raw materials, and neither as to the process 
of manufacture. Failure to appreciate this distinction was probably at 
the bottom of_ the misconception upon which the Supreme Court of the 
United States is now generally regarded as having proceeded in the Knight 
Case (1894) 156 U. S. 1. 

3 "You have this paramount public policy to consider, * * * that you 
are not lightly to interfere with this freedom of contract." Sir G. Jessel 
in Printing Co. v. Sampson (1875) L. R. 19 Eq. 462, 465. See also Lord 
Watson in Nordenfelt v. Maxim etc. Co., L. R. [1894] A. C. 535, 552; 
Pollock, Contracts (3rd Am. ed. 1906) 472; Sir W. James, V. C, in 
Leather Co. v. Lorsont (1869) L. R. 9 Eq. 345, 354. 

"The law has no concern with the principle of supply and demand, 
which is simply a theorem deduced by certain writers on political economy 
from the conditions existing when the buyer and seller are free to trade, 
and governs the price only. With the question of price the law also has 
generally no concern; Grosscup, J., in U. S. v. Swift (1903) 122 Fed. 
S29. 534; C. P. Howland, 10 Columbia Law Review 96; Peckham, J., in 
Addyston Pipe & Steel Co. v. U. S. (1899) 175 U. S. 211, 245, says that 
an increase in price is a restraint of trade. This is true, but it is not a 
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Competition. 

To compete involves the idea of measuring oneself against an- 
other in an attempt to excel, which may be (i) in performing a 
certain act better than the other person, (2) in doing something to 
the exclusion of the other party, the doing of which was sought by 
both. 5 The second kind of competition appears in trade, and con- 
sists in endeavoring to make one or a number of sales or pur- 
chases which other parties are also endeavoring to make. There 
is, therefore, the idea of two or more persons and of a similarity 
of pursuits, consequently no man can compete against himself and 
there can be no competition between a buyer and a seller. The 
competition which exists in trade will be between the buyers 
trying to buy and between the sellers trying to sell. The 
intensity of the competition will be determined by (1) the 
necessity of excelling, (2) the strength of the desire to trade, 
both of which may be modified by circumstances such as 
custom, agreement, etc., among the competitors. Competition 
may manifest itself in many different forms and be directed 
to any or all of the elements of a sale to which we have 
referred, and as the result of successful competition is, to 
that extent, injurious to the unsuccessful competitor, acts of 
competition necessarily injure a rival's business. An individual 
has a right to engage in business, and the right of the competitor 
to interfere with that business is protected by law to a certain ex- 
tent, although the carrying out of the competition involves what 
may seem technically to be a tort. 7 The law has consequently 
found it necessary to restrain the acts of competition and lay down 
limits to the lawful interference with a rival's business. The cases 

restraint with which the common law had any concern. High prices are 
unquestionably the chief cause of the agitation against monopolies and 
restraints on trade. A monopoly may, however, bring about a decline in 
prices, and high prices may result when there is no monopoly or from 
causes other than the monopoly itself. Indeed, many monopolies have 
sought to evade the pressure of the law by the plea that they have lowered 
prices. 

The following definition from the Century Dictionary is offered by 
Mr. Cooke, Cooke, Combinations (2nd_ ed. 1509) 202, "The act of seeking 
or endeavoring to gain what another is endeavoring to gain at the same 
time; common contest or striving for the same object." 

"Mr. Wyman, however, Control of the Market (1911) 90, cites the case 
of a blacklist by a number of railroad companies, Hundley v. R. R. Co. 
(Ky.) 45 S. W. 439, as a case of unfair competition. It is apprehended, 
however, that it is a case of a combination among purchasers of labor 
against the sellers of labor. 

'See article Competition and the Law, Bruce Wyman, 15 Harv. L. Rev. 
427-445; Control of the Market, by the same author, (1911) Chapters 2-5; 
see particularly pp. 52, 53. 
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dealing with this subject are grouped in the law under the heading 
of unfair competition, and under them a line may be more or less 
clearly drawn between the acts which may be done in competition 
and those which may not. Competition, therefore, is in itself a 
restraint of the trade of the party competed against. 

This aspect of competition will be referred to again when we 
enumerate restraints on trade. It suffices for the present to say 
that certain things may be lawfully done by one man in competing 
with another, and that certain other things are unlawful. 

It has been generally supposed that competition increases the 
volume and number of the transactions in a given trade, and that 
it stimulates production, 8 although the contrary has been fre- 
quently maintained. 

It is important, therefore, to determine what the bearing of the 
subject of competition is on the matter under discussion. Compe- 
tition between a number of sellers operates to the advantage of 
the buyers of the article in question, because the latter are thereby 
enabled to exercise the greatest possible freedom of buying and in- 
cidentally buy at the lowest price, 9 and competition among the 
buyers operates in like manner to the advantage of the sellers. 
This is the aspect of competition which has attracted the most 
attention in the law ; there is, however, another side to the picture. 
Competition among the buyers and sellers operates more or less 
injuriously upon the business of the competing parties, but the 
question whether competition, among the sellers, is fair or unfair 
for instance, is no concern to the buyers. Just, however, as 
absence of competition is thought to be injurious, so excess of 
competition (what is sometimes termed ruinous competition) may 
exterminate competitors and leave the community with one person 
to buy from or sell to, as the case may be, and the situation will 

"Harlan, J., in Northern Securities Co. v. U. S. (1904) 193 U. S. 197, 331, 
said, "That the natural effect of competition is to increase commerce, and an 
agreement whose direct effect is to prevent this play of competition re- 
strains instead of promotes trade and commerce." The learned Judge says, 
on p. 337, "Whether the free operation of the normal lines of competition 
is a wise and wholesome rule for trade and commerce is an economic 
question which this court need not consider or determine," yet he had, on 
p. 331, said that the effect of competition is to increase trade. For a col- 
lection of expressions in the reports in favor of competition and con- 
demning interference with competition, see opinion of Pryor, J., in De Witt 
Cloth Co. v. N. J[. Cloth Co. (1891) 14 N. Y. Supp. 277, 278. On the other 
hand, Wilde, J., in Palmer et al. v. Stebbins (Mass. 1825) 3 Pick. 188, 192, 
thinks that competition in _ this country should not be unduly encouraged. 
See also collection of judicial expressions in Patterson, Contracts in Re- 
straint of Trade (1891) 39 et seq. 

"The elements involved are, as we have already pointed out, freedom 
as to person, place, thing, time and price. 
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be the same as if there was no competition at all. 10 Competition, 
therefore, is beneficial to a certain extent, always more or less in- 
jurious to the party competed against, and, when carried to excess, 
producing the same state of affairs as the absence of competition. 
The idea of competition and trade, it will therefore be observed, lie 
very close together. They are not, however, the same, as will suffi- 
ciently appear upon a careful consideration of the foregoing anal- 
ysis. It is believed that it is more accurate to say that competition 
is one of the accompanying features of trade, but not necessarily 
so, as it is clear trade may be conducted without competition. 
Competition may be the indirect result of freedom of trade but 
not necessarily so, as a trader may compete or not, according to 
his own volition in the matter. The law does not compel an 
individual to compete. 

The Market. 
The buying and selling constitute the market, that is, the 
contact between the buyer and the seller. The more persons there 
are selling, the better is the buying, and vice versa. A large num- 
ber of transactions make an active or broad market, and a small 
number of transactions make a narrow or dull market. Control 
of the market may arise in several ways : ( i ) where a third person 
other than the buyers or sellers has for some reason the right or 
power to regulate or control the buying and selling; (2) where all 
of the buying or selling is in the hands of one person or a combi- 
nation; (3) where part of the buying or selling is in the hands of 
one person or a combination, in which case the part controlled may 
be sufficient in itself to give control of the rest or, if not sufficient, 
the control may be enforced by some action directed against com- 
petitors ; (4) where part or all of the buying and selling is in the 
hands of a combination of part or all of the buyers and sellers. 11 

"Too much competition among sellers may injure the buyers by bring- 
ing about an adulteration or deterioration of the quality of the product, 
short weight, etc. This consideration, of course, would not apply to the 
case of competition among the buyers, among whom unrestricted compe- 
tition seems to be harmless to the sellers. 

"The following table will show the division of the subject: control of 
the market by: 

(1) Third persons other than buyer or seller, 

(2) Where all of the buying or selling is in the hands of one person 
or a combination, 

(3) Where part of the buying or selling is in the hands of one person 
or a combination, in which case, 

(a) The part may be sufficient to give control of the rest; 
(&) The control may be enforced by action directed against com- 
petitors ; 

(4) Where part or all of the buying and selling is in the hands of a 
combination of part or all of the buyers and sellers. 
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In all of these cases, the persons buying from or selling to the 
individual or combination having control of the market are re- 
strained in their freedom of trade. We have now denned trade, 
competition, and the market, and thus described the fundamental 
facts to which our discussion will relate. The next matter for con- 
sideration is restraints on trade. A restraint on trade is, of course, 
a fact, but cannot exist until there is some trade to be restrained. 12 

Restraints on Trade. 
A restraint of trade may operate (i) equally on some one or 
all of the buyers and sellers, (2) on some or all of one or the other 
of them, and (3) as to one or all or any of the elements we have 
mentioned, 13 and may be voluntary or involuntary. A restraint 
which is voluntary as to the buyers may be involuntary as to the 
sellers, and vice versa. These characteristics so permeate the 
various restraints that any classification based on them would in- 

12 For the information of the learned reader, the discussion to this 
point may be summarized as follows : Trade consists of buying and selling. 
The factors involved are the buyer and seller, and the chief elements of a 
sale are: (1) person, (2) place, (3) time, (4) price, (5) thing sold. 
Freedom of trade exists when each individual is entirely unrestrained in 
his individual action in buying or selling as to each of the elements men- 
tioned. This freedom depends on the common law principle favoring 
freedom of contract, which in turn is opposed at times by the principle 
protecting the rights of the community.^ _ Freedom of trade presents an 
opportunity for the existence of competition. Competition in trade con- 
sists in endeavoring to make one or a number of sales or purchases which 
one or several other parties are also endeavoring to make. Competition, 
so far as it is successful, is an interference with the trade of the party 
competed against, who has no standing under the law to complain unless 
the competition is unfair. Competition among the sellers operates to the 
advantage of the buyers, and vice versa. Competition in either case may 
be to the disadvantage of the_ parties competed against and when carried 
to excess exterminates competition, leaves the buyer or seller, as the case 
may be, without the benefit of any competition at all. Competition, there- 
fore, is beneficial to a certain extent, always more or less injurious to the 
parties competed against, and when carried to excess produces the same 
state of affairs as the absence of competition. A person who has freedom 
of trade may compete, and restriction on this freedom of trade diminishes, 
to that extent, his capacity to compete. Competition may, therefore, be 
the indirect result of freedom of trade. The market is the contact be- 
tween the buyer and seller and consists of the transactions between these 
parties. 

"In medieval times, certain trades were frequently confined to specific 
localities, and are now in some places by custom and perhaps by law. 
Restraints as to time exist when certain hours of doing business are en- 
forced. Restraints as to place occur in modern times under trade agree- 
ments parceling out territory and covenants not to do business within a 
certain locality. Restraints as to person exist when certain individuals 
are tabooed from the trade, as in the case of a black list. Restraints as 
to price are the most obvious and frequent of all the restraints. Restraints 
as to the thing sold relate to the quality and specifications of the article, 
and are perhaps of not so frequent occurrence. 
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volve interminable repetition. It will be necessary, however, to 
bear this distinction in mind in the discussion which follows. 14 
It will be found that a voluntary restraint is generally advan- 
tageous to the party as to whom it is voluntary, and an involuntary 
restraint is generally disadvantageous to the party to whom it is 
involuntary. We shall have something more to say on the bearing 
of this distinction at the close of the discussion. 16 

The phrase "restraint of trade" is frequently used as meaning 
a diminution of the volume of trade, a decrease in the number of 
particular transactions of which it is composed. Such a change 
in volume may be the result of a restraint of trade operating on the 
individual. It is only the indirect result of the restraint, and, 

"The classical analysis of Parker, C. J., in Mitchell v. Reynolds (1711) 
1 P. Wms. i8i,_ proceeds _ upon the distinction between involuntary and 
voluntary restraints, and is appended in full, as it is the only analysis 
which has been found in the books and is of interest in showing 
how the thought on this subject changes with the change in economic 
conditions. The classification of the learned chief justice is as follows: 
Involuntary Restraints 

(1) Grants or charters from the Crown 

(a) New charter of incorporation to trade exclusively and generally. 

(Obsolete) 

(b) Grant to particular persons for sole exercise of known trade. 

(Obsolete) 

(c) Patents. (Exist to-day) 

(2) Custom 

(a) Such as for the benefit of some particular person who is alleged 
to use a trade for the advantage of a community. (Obsolete) 

(&) For the benefit of a community of persons who are not alleged 
but supposed to use the trade in order to exclude foreigners. 
(Obsolete) 

(c) Custom to restrain a trade in a particular place. (Obsolete) 

(3) By-laws 

(a) To exclude foreigners. (Obsolete) 

(b) All by-laws made in general to restrain trade are void. (Exist 

to-day) 

(c) By-laws to restrain trade in order for the better government 

and regulation of it, are generally good. (Exist to-day) 
Voluntary Restraints (by agreement of the parties) 

(1) General, void. (Exist to-day) 

(2) Particular. (Exist to-day) 

Without consideration, void; with consideration, good. (Exist to- 
day) 

''Thus, for instance, suppose A, B, C, D and E, being the only sellers 
of a certain commodity, agree among themselves to abandon competition 
and all sell at a fixed price. Each one_ suffers a restraint on his trade 
voluntary and advantageous to him as it prevents a lowering of prices. 
If it is not advantageous, the agreement will not be persisted in. The 
buyers of the commodity have been injured because they must deal practi- 
cally with one person and are deprived of the advantages of competition. 
The restraint is involuntary to them and disadvantageous. The learned 
reader should also bear in mind that in any given case the restraint may 
operate as to any one or all of the elements of person, place, time, price 
and the thing sold, to which reference has previously been made. 
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furthermore, may not necessarily result therefrom. 16 This dis- 
tinction is frequently overlooked and the subject discussed as if 
the question as to any particular restraint is as to its effect on 
trade as a whole. 17 

The two phrases "restraint of trade" and "restraint on trade" 
appear to be used indifferently, and although, accurately speaking, 
there is a slight distinction in their meaning, no question of law 
seems to turn on that distinction, and any further reference to it 
will therefore be omitted. 

The restraint may also be direct or indirect. A direct re- 
straint specifically prohibits an individual from some act of trade; 
an indirect restraint is the restraint imposed on another person 
by reason of this direct restraint. We shall have occasion to refer 
to this distinction again. 18 

It must be remembered further, that it is the object of every 
buyer to restrict all other buyers and increase the number of 
sellers. Therefore, restrictions on trade applicable only to the 
buyer, from his point of view, are a very good thing. It is in like 
manner to the interest of the seller to restrict the number of 
sellers and increase the number of buyers, and consequently re- 
straints on trade which operate to this end are looked on with 
favor by him. It so happens, however, that the larger part of the 
restraints on trade are those imposed or conceived by the sellers 
in a commodity. Consequently it is nearly always the buyers in 

"Thus A may sell out his business as a shoe dealer, covenanting not to 
trade, and the purchaser may do more business than A ever did before and 
more business than he himself did before. Several of the sellers of a cer- 
tain commodity may combine in restraint of trade, and yet the sum total 
of the transactions in that commodity may be greater than they were be- 
fore the combination was effected. 

"In U. S. v. Joint Traffic Ass'n. (1808) 171 U. S. 505, counsel for the 
defendants contended (pp. 518-519) and the court assumed (pp. 575-578) 
that whether a contract is in restraint of trade depends upon the effect 
which it will have upon trade and commerce. It is submitted, however, 
that the true test is much more simple, namely, the effect that the contract 
has upon the person bound by it, i. e., whether it deprives him of freedom 
in carrying on his trade or any lawful trade in such manner as he shall 
see fit. If it has this effect to an unreasonable extent, the common law 
raises a conclusive presumption that it will be injurious to trade, and if 
it does this to any extent, it is, as the court holds, prohibited by the statute 
in question. See article by Prof. Langdell, 17 Harv. L. Rev. 41, n. 1. 

"In the Supreme Court of the United States, the adjectives "direct" and 
"indirect" are used in the discussion of whether a certain fact is or is 
not subject to the power of Congress over interstate commerce, the ques- 
tion being whether it directly or indirectly affects that commerce. In this 
case, of course, the words are used in an entirely different branch of the 
law, and it would be entirely inadmissible to say that because a given 
restraint indirectly affects interstate commerce, that therefore it is an 
indirect restraint on trade or vice versa. 
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a commodity who are the ones complaining of restraints on trade. 
The law, however, must not lose sight of the circumstance that 
whatever rule is laid down as to the validity of restraints on trade 
should work both ways, and must, therefore, seek to evolve a 
principle which will strike a balance between these two opposing 
forces, the force of the buyers and the force of the sellers, and 
prevent either from getting too great an advantage over the other, 
and at the same time giving them the requisite amount of liberty 
amongst themselves. This is the one difficulty of the law of re- 
straints of trade. 

Some writers, however, 19 lay stress on the feature of competi- 
tion and appear to speak of what we are designating as restraints 
on trade as restraints on competition, and in many cases, as we 
shall see, the judges speak of a contract restricting competition. 
It is submitted, however, that this is not entirely accurate. The 
restraint is on the act of trading in some particular, and if that 
restraint prevents a trader from taking steps to compete, the com- 
petition is restrained because the trade is restrained. 20 

We shall now proceed to consider the various restraints of 
trade seriatim, and we have appended in the note a table of the 
analysis we have adopted in order that the learned reader may 
more easily follow the thread of the ensuing discussion. 21 

"See Mr. Cooke, Combinations (2nd ed. 1909) ; Morawetz, 17 Harv. 
L. Rev. 533, 537. 

"Suppose a restraint is imposed on all the sellers requiring them to 
sell at a certain price. There will be no_ competition as to price because 
no seller can make a concession in price in order to land a certain trans- 
action, and the same result follows if there is a restriction as to quality, 
size, etc. Competition as to those elements will be prevented. 

a Table of Restraints on Trade, which, more accurately defined, are 
restraints on the freedom of the individual to buy or sell, and therefore 
restricting his freedom of choice as to any one or all of the elements in 
the sale, which are (1) person, (2) place, (3) time, (4) price, (5) thing 
sold, which restraint may be imposed : 
I. By monopoly, which may arise from several sources : 

A. Independent of the volition of the monopolist 

(a) Grant by the state 

1. Patents 

2. Public Franchises 

(b) Nature 

(c) Accident 

B. By volition of the monopolist 

(a) Individual action 

1. Successful competition 
(aa) Fair 

(bb) Unfair 

2. Purchase of all competition taking covenants not to trade 
(6) Association 
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Definition of Monopoly. 

We shall first discuss the case of a restraint on trade by a 
monopoly, as it will be necessary to refer frequently to it in de- 
scribing the other restraints. Indeed, monopoly so pervades the 
whole subject, that it is only with some difficulty that we have 
proceeded thus far without suggesting it. We must first, if possi- 
ble, form a clear conception of the nature of a monopoly. A num- 

i. Combination of all competitors 

2. Combination of some competitors who will then bring 

about a monopoly by 
(aa) Successful competition 
(x) Fair 
(y) Unfair 
(bb) Purchase of the other competitors taking covenant 
not to trade. 

II. By performance of covenant in a contract which may be an act of 
commission or omission and may restrain the trade of 

A. Promisee. (Not likely to occur in practice) 

B. Third person. (Not within the scope of this discussion) 

C. Promisor, which may involve (x) total cessation of trade, or(y) 

restriction on the manner of trade and may be in either case 

(a) Covenant standing by itself 

1. With individual covenantee 

2. With combination 

3. As part of a combination 

(b) Covenant incident to a contract relating to 

i. Sale of business 

(aa) Covenant by buyer (x) 

(bb) Covenant by seller (x) 
2 Partnership 

(aa) Covenant by partner during the continuance 
of partnership (y) 

(bb) Covenant by retiring partner (x) 

3. Relation of master and servant 

(aa) Covenant by servant 

(x) To abstain from any other trade during 

the continuance of the relation (y) 
(y) To abstain from trade after the termina- 
tion of the relation (x) 
(bb) Covenant by master 

4. Formation of a combination 

(a) Between some or all of the sellers (y) 

(b) Between some or all of the buyers (y) 

(c) Between buyers and sellers, some or all (y) 

III. By act of the state 

A. Grant of monopoly 

1. Patents 

2. Public franchises 

B. Legislative regulation of certain callings. 

IV. By public service corporation rendering service necessary to trade. 

V. By competition. 

VI. By combination of 

A. All the sellers or buyers 

B. Part of the sellers or buyers against the rest 

C. Between all of the buyers and sellers 

D. Between some of the buyers and sellers against the rest of the 

buyers and sellers. 

E. Between all the buyers and sellers. 



RESTRAINTS ON TRADE. 107 

ber of definitions have been collected in the note, 22 and it will be 
found, from an examination of them, that the notion of what a 
monopoly is has undergone a very considerable change particularly 
in the last few years. 

Monopolies first attracted attention when they were created by 
grant from the Crown, and some of the peculiar characteristics 
of a monopoly so created were embodied in the definitions then 
offered and have persisted to modern times when those character- 
istics no longer pertain to the monopolies which now engage the 

n "A monopoly is an institution, or allowance by the king by his grant, 
commission, or otherwise to any person or persons, bodies politic or 
corporate, of or for the sole buying, selling, making, working, or using of 
anything, whereby any person or persons, bodies politic or corporate, are 
sought to be restrained of any freedom or liberty that they had before, 
or hindered in their lawful trade." Coke, 3 Inst. 181. 

"A monopoly is an allowance by the king to any person or persons of 
the sole buying, selling, making, working, or using of anything whereby 
the person in general is sought to be restrained from any freedom which 
he had before, or hindered from his lawful trade." Hawkins, P. C. bk. 
1 c. 79. 

"A monopoly, in the prohibited sense, involves the element of an ex- 
clusive privilege or grant which restrains others from the exercise of a 
right or liberty which they had before the monopoly was secured. In 
commercial law it is the abuse of free commerce by which one or more in- 
dividuals have procured the advantage of selling alone or exclusively all 
of a particular kind of merchandise or commodity to the detriment of 
the public." Jackson, J., in In re Greene (1892) 52 Fed. 104, 115, 116. 

"It is enough to say that the idea of monopoly is not now confined to 
a grant of privileges. It is understood to include a condition produced by 
the acts of mere individuals. Its dominant thought now is, to quote 
another, 'the notion of exclusiveness or unity,' in other words, the sup- 
pression of competition by the unification of interest or management or 
it may be through agreement and concert of action. And the purpose is 
so definitely the control of prices that monopoly has been defined to be 
'unified tactics with regard to prices.'" McKenna, J., in National Cotton 
Oil Co. v. Texas (1904) 197 U. S. 115, 129. 

"A monopoly exists where all or so nearly all of an article of trade 
or commerce within a community or district is brought within the hands 
of one man or set of men as to practically bring the handling or produc- 
tion of the commodity or thing within such single control to the exclusion 
of competition or free traffic therein." Van Fleet, J., in Herriman v. 
Menzies (1896) 115 Cal. 16, 20. 

"A monopoly in the modern sense is created when, as a result of 
efforts to that end, previously competing businesses are so concentrated 
in the hands of a single person or corporation, or a few persons or cor- 
porations acting together, that they have power to practically control the 
prices of commodities and thus to practically suppress competition." 
Noyes, J., in TJ. S. v. Tobacco Co. (1908) 164 Fed. 700, 721- 

"'The popular meaning of 'monopoly' at the present day seems to be 
the sole power (or a power largely in excess of that possessed by others) 
of dealing in some particular commodity, or at some particular place or 
market, or of carrying on some particular business.' " McLeary, J., in 
Davenport v. Kleinschmidt (1887) 6 Mont. 502, 529, quoting 2 Rap. & L. 
Law Diet. 834. 835. 

"Any combination, the tendency of which is to prevent competition in 
its broad and general sense and to control and thus at will enhance prices 
to the detriment of the public, is a legal monopoly." Barrett, J., in People 
v. North River Sugar Ref. Co. (N. Y. 1889) 54 Hun 355, 377. 



108 COLUMBIA LAW RBVIBW. 

attention of the law. These old definitions embody the ideas (i) 
that the monopoly is created by grant from the sovereign, (2) 
that it restrains a liberty which before existed, (3) that it con- 
fers upon the grantee the power to prevent anyone else from 
engaging in the business. 23 

Monopolies, in modern times, with the unimportant exceptions 
hereinafter noted, are not the result of a grant from a state, and 
do not necessarily, although they sometimes do, restrain a liberty 
which before existed. Further, the monopolist has no power, aside 
from that flowing from the existence of the monopoly itself, of 
preventing others from engaging in business. The old definitions, 
however, accurately describe the facts which are the essential 
characteristics of a monopoly, that is, the circumstance that the 
sole buying or selling of an article is controlled by one interest. 
In point of fact, therefore, whatever the legal meaning of the term 
may be supposed to be, a monopoly may be defined thus : A monop- 
oly is a state of affairs and exists when all the selling or buying 
of a particular commodity is in the hands of one person or a com- 
bination of persons acting together as a unit through a corporate 
charter or any other form of organization. A monopoly has the 
same characteristics so long as it lasts, irrespective of the origin 
of the monopoly or its future, that is, the power of the monopolist 
to maintain his position, although the last two considerations are 
of vital importance in determining whether the monopoly is open 
to any legal objection. A monopoly, therefore, is a state of facts, 
an existing condition. To paraphrase the remark of a learned 
judge, legal monopoly is no more intelligible than legal heat or 
legal cold. It is not that there is a legal monopoly, but monopoly 
is a fact which is sometimes legal and sometimes illegal. 24 

^It is probable that the history of the popular aversion to monopolies is 
somewhat as follows. The political objections to a monopoly were chiefly 
centered upon the grant from the Crown, which was felt to be the source 
of the evil and obnoxious as a badge of tyranny and an interference with 
the liberties of the subject. Hence, the grant itself came to be conceived 
of as the monopoly, and when the objections to the grant disappeared, 
with changed political conditions, the popular aversion still remained and 
probably transferred itself, somewhat blindly perhaps, to anything which 
was supposed to be a monopoly, from which all monopolies have been 
confused _ together without a clear recognition of the different sources 
from which they may arise. The objection to monopolies on political 
grounds appear in the provisions of the constitutions of Maryland, North 
Carolina and Tennessee, that monopolies are contrary to the genius of a 
free government and ought not to be allowed. 

3 *The term "legal" is sometimes used as describing a monopoly created 
by grant from the state, a somewhat different use of the word and better 
expressed perhaps by the phrase monopoly existing by express grant of 
the state. 
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The conception of a monopoly as a state of facts is gradually 
gaining ground in the law. It was suggested in the argument in 
the Knight Case, and referred to by Chief Justice Fuller in his 
opinion. 25 The judges now speak of a practical monopoly 26 or a 
monopoly in the popular sense, or monopoly in the concrete, and 
some of the definitions quoted in the note fully embody the idea. 
The time has perhaps not yet arrived when it will be clearly rec- 
ognized and reasoned upon by the judges, although it is appre- 
hended that the law on this subject can never be placed upon its 
proper footing until the courts have shaken off this misconception 
surrounding the subject. 

Objections to a Monopoly. 
A monopoly is therefore a restraint of the trade of (i) those 
who may wish to engage in the same trade but cannot do so with 
any chance of profit because of the existence of the monopoly, 

(2) of the persons buying or selling, as the case may be, from or 
to the monopoly, as they are deprived of their freedom to buy or 
sell because of the narrow market created by the monopoly, 

(3) and when the monopoly has been brought about by a combi- 
nation or contract, it is a restraint on the trade of the parties to 
the combination or contract. In (1) and (2) the restraint is indi- 
rect, and in (3) it may be direct or indirect. A number of the 
objections to a monopoly, stated in the books, have been col- 
lected in the note, 27 but they may all be reduced to the three 
we have mentioned. The objections apply to a monopoly in fact, 
and are of the same force no matter how the monopoly originated. 
We shall now consider the objections in the order named. 

The exclusion of others from the same business. By this, in- 
dividuals are prevented from trading on their own account 

K U. S. v. E. C. Knight Co. (1895) 156 U. S. 1, 10. 

"Fuller, C. J., in U. S. v. E. C. Knight Co. supra 11. 

"The evils of a monopoly are: (1) enhancement of price, (2) deteriora- 
tion in quality of monopoly, (3) impoverishment of the persons excluded 
from the business by the monopoly. _ 11 Coke 84, 86. "The_ evils which led 
to the public outcry against monopolies and to the final denial of the power 
to make them may be thus summarily stated: 1. The power which the 
monopoly gave to the one who enjoyed it to fix the price and thereby 
injure the public; 2. The power which it engendered of enabling a limita- 
tion on production; and, 3. The danger of deterioration in quality of the 
monopolized article which it was deemed was the inevitable resultant of 
the monopolistic control over its production and sale." _ (This, of course, 
is the result of the buyers being restrained from exercising a freedom of 
choice as to the article.) White, C. J., in Standard Oil Co. v. U. S. (1911) 
221 U. S. 1, 52. For a good statement of the evil of monopoly in the nar- 
rowing of the market, see Charles P. Howland, 10 Columbia Law Review 
9i- 
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and where the monopoly is a large combination, are compelled 
to be employees of a great enterprise rather than independent 
units. 28 There is great force in this contention, and it is perhaps 
desirable that every individual should if possible be engaged in 
business as an independent unit. It must be remembered, how- 
ever, that these huge business corporations produce incidentally a 
great many more opportunities for individual business enterprise 
than ever existed before. No one, for instance, would have the 
hardihood to deny that at the present time in this country there 
are a great many more avenues for individual business enterprise 
than existed in England in the year 1800 or in this country in the 
year 1875. The objection, therefore, when considered with refer- 
ence to the facts as they exist, seems to lose a large part of its 
force. We also should consider that there are a great many people 
in the community who are not fitted for individual business enter- 
prises, or who do not engage in individual business enterprises 
because they are happier and better off when employed by a cor- 
poration than if in business for themselves. To discourage these 
great enterprises would deprive those people of earning a com- 
fortable livelihood, and their rights and comfort are to be con- 
sidered just as much as the others who want to engage in busi- 
ness for themselves. 

The persons buying or selling from or to the monopoly are 
deprived indirectly of their freedom to trade because there is no 
competition on the other side of the market which will enable them 
to exercise their individual freedom in trade. They must deal as 
to person, place, time, price and thing with the monopoly and as 
the monopoly regulates, or not at all. This is perhaps the real 
and only evil of a monopoly. A distinction was frequently made 
by the law between monopoly in the necessaries of life and monop- 
oly in other commodities, because in the case of the necessaries 
of life, the purchaser could not refuse to buy if the terms exacted 
were too oppressive, whereas, in the other cases, he could, and 
the ability of the purchaser to go without furnished, to a certain 
extent, as effectual a check to a monopoly as competition at that 
point. The objection to a monopoly as a restraint on the trade 
of those combining to form a monopoly will be discussed under 
the heading of combination. 

Several other objections to a monopoly have been urged, which, 

"Minshall, J., in Lufkin Rule Co. v. Fringeli (1898) 57 Oh. St. 596, 
608, 609. 
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however, will not bear critical examination. It is said, for in- 
stance, that monopolies and concentration of wealth go together. 
Some suppose that concentration of wealth causes monopoly, 29 and 
others that monopoly causes concentration of wealth. It is obvi- 
ous, however, on a moment's reflection, that concentration of 
wealth and ownership is possible without concentration of industry, 
and vice versa. 30 Indeed, in this country, the stock in so-called 
monopolistic corporations is frequently distributed among a great 
many small holders, and that circumstance has been sometimes 
urged upon the Supreme Court of the United States as indicat- 
ing that the case was not condemned by the Sherman Anti-Trust 
Law. 

Size of the Business. 

The definition of monopoly and the discussion heretofore of- 
fered have been confined to the case where the monopolist has the 
sole selling and buying of the article in question. The size, how- 
ever, of the business of a particular individual or corporation may 
be so great that it will amount to such a large part of the trade in 
that particular commodity that the owner of this large business 
will practically be able to dictate trade conditions, that is, the 
competition will be so slight that it will be unable to have any 
effect. The consequences of a monopoly are therefore sometimes 
brought about without the theoretical condition of a monop- 
oly being in existence. The question, therefore, for the law to 
solve is what, as a matter of practical business conditions, 
is the state of affairs which produces the results of a monop- 
oly. If the business is so large as to eliminate competi- 
tion, should it meet with the same fate as a monopoly? It 
is sometimes said that a contract or combination is illegal because 
it tends to create a monopoly. 81 The meaning of the phrase 
"tends to create" is not clear. It is probable that by this phrase 
is meant that the facts in the case are such that all the practical 

ffl See article Monopolies: the Cause and Remedy, by Charles P. How- 
land, 10 Columbia Law Review 91 (1911), in which the author takes the 
view that the cause of monopoly lies in the concentration of wealth ; that it 
is due to the size_ to which our corporations have been allowed to grow, 
and the remedy lies in statutes restraining corporate size and forbidding 
intercorporate holdings, upon which it may be observed that concentration 
of wealth and size of corporations are rather the accompanying circum- 
stances or perhaps the results of monopoly than the cause, and therefore 
the probability is that the statutory remedy suggested would prove inef- 
fectual, and, in all likelihood, be successfully evaded. 

3 °See Skelton, Socialism, a Critical Analysis (1911) 165. 

^Fuller, C. J., in U. S. v. E -C. Knight Co. (189s) 156 U. S. 1, 16. 
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evils or consequences of a monopoly exist, even although there is, 
in point of fact, no perfect monopoly. 

It is clear, however, that except in the case of a monopoly 
created by grant from the state, which is outside of our discussion, 
that the monopolist must maintain his position by his own efforts 
since the monopoly was brought about by his efforts, and that there 
is always, therefore, a possibility of somebody else, by a similar 
exertion, bringing about competition which will destroy the monop- 
oly, and where the monopoly is created by a combination or great 
aggregation of capital, there is always a possibility, although 
there may not be a probability, of some other equally strong com- 
bination or aggregation of capital competing with the monopoly. 
But a monopoly which only exists for a short time and is immedi- 
ately or may be dislodged by another, should not be condemned at 
all because if it is condemned, the other business which dislodges 
it would, in like manner, be condemned, and the very state of com- 
petition which the law seeks to bring about would be thus re- 
strained. 

Monopolies of Different Origin. 

Monopolies, as we shall find, though always the same, originate 
in different ways, and it will further appear that the law condemns 
the monopolies it does condemn because of the origin and not 
because they are monopolies, and the chief defect in the Sherman 
Anti-Trust Law lies in the fact that it does not make this dis- 
tinction. 

Monopolies are of several kinds, considered with respect to 
their origin, and we shall now distinguish them. They are: (i) 
grant by the state, (2) by accident, (3) by operation of nature, 
(4) by individual effort, that is, competition, (5) by purchase, 
(6) by combination. 

Grant by the State. 

A monopoly may arise when the state confers upon an individ- 
ual or group of individuals the sole right to engage in a certain 
trade. The history of these grants has already been sufficiently 
referred to and need not further be discussed here. In the United 
States to-day such monopolies frequently exist, as in the case of 
patents and franchises to public service corporations, and there 
seems to be no objection to them as a restraint on trade. So far, 
however, as any of such monopolies relate to interstate commerce, 
they seem to be within the purview of the Anti-Trust Act. It may 
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be remarked, however, since patents exist by act of Congress, 
that they do not seem to be subject to the provisions of the Sher- 
man Law. 32 

Accidental Monopoly. 
A monopoly may arise by accident, as when it happens that there 
is no competition for the time being in a certain line of business, 
as, for instance, where there is only one doctor in a country town, 
one store at the village crossroads. These kinds of monopolies are 
of frequent occurrence in small and sparsely settled communities, 
and generally disappear with the increase in population. The pro- 
prietor of the only country store is truly a monopolist because the 
farmers of the surrounding country must buy of him and can buy 
nowhere else in the neighborhood. 33 A railroad company is fre- 
quently a monopoly of this kind so long as there is no law for- 
bidding another railroad company to build a parallel line. 34 In 
some states, however, where there is legislation preventing the 
building of new railroads, an existing railroad becomes a monopoly 
by grant or authority of the state. 

Natural Monopoly. 
Monopolies also arise from the circumstances of nature and 
are what may be termed natural monopolies, as where the source 
of supply is limited, as in the case of valuable deposits of coal, 
oil, salt, etc. In this case the person or persons who own the mines 
have a monopoly of the supply as to the commodity, and all per- 
sons must purchase the article in question from them and can get 
it from no one else. It rarely happens that one person owns the 
entire source of supply of a commodity, and generally monopolies 
of natural deposits arise from a combination of several owners, 
which case is discussed under the heading of "combination" in a 
subsequent part of the article. 35 

"Strait v. Nat. Harrow Co. (1892) 51 Fed. 819. 

"The numerous cases of a sale of the goodwill of a physician in a 
country town indicate the existence of a monopoly of this kind. 

"The aspect of a railroad company as a monopoly was referred to by 
Peckham, J., in U. S. v. Freight Ass'n. (1897) 166 TJ. S. 290, 335, and by 
Holmes, J., in Northern Securities Co. v. U. S. (1904) 193 U. S. 197, 406. 

""There is a species of natural monopoly * * * as where a person 
owns mines, the product of which is of such a quality that the product 
of no other mines can successfully compete with it * * * or the product 
of which is so situated in respect to location that the product of no other 
mines can compete with it except after paying heavy expenses for trans- 
portation. Such a monopoly, however, is a mere incident of the ownership 
of land and cannot well be prohibited so long as the private ownership of 
land is lawful." Langdell, 17 Harv. L. Rev. 43. 
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In all the cases of monopoly we have so far discussed, it will 
be perceived that the volition of the monopolist in bringing about 
the existence of the monopoly is immaterial. The monopoly exists 
by accident, grant of the state, or circumstances of nature, and is 
not the result of a conscious effort of the party or parties who may 
be enjoying the monopoly. No statement has been found in the 
books of any objection to a monopoly arising in any of these ways, 
although the monopoly when so created has some of the objection- 
able features of every monopoly. It seems, therefore, that monop- 
oly per se is not objectionable to the law. 

Monopoly by Individual Effort. 
We come now to the case of a monopoly brought about by the 
efforts of the person enjoying the monopoly, and right here we 
must rid our minds of the notion that monopoly is a hateful 
thing and remember that, on the contrary, it is generally sought 
for by all merchants. Each buyer and seller is anxious to do all 
the buying and selling, as the case may be, in his line, and makes 
more or less effort, according to the circumstances of the case, to 
achieve that end. 3 * Monopoly, therefore, is a trader's heaven, the 
goal of every merchant. A monopoly, therefore, may arise by 
individual effort, as where a man, by superior business ability, 
succeeds in attracting all the trade to himself, that is, by 
successful competition. He may accomplish the end desired and 
achieve the monopoly by driving all others out of business. 
This competition may be within the limits allowed by law or 
may be what is termed unfair competition. Where the com- 
petition is fair, the monopolist may be said to have succeeded by 
the exercise of superior business ability. Now, since the prin- 
ciple of freedom of action and freedom of contract presents an 
avenue through which superior business ability will tend to drive 
out competition in any given line and obtain sole control over the 
market and thus bring about a monopoly, and since the desire for 
profit will incite efforts toward that end, it follows that the law, 
by the very principle of freedom of contract relied on as con- 
demning restraints on trade, encourages the bringing about of a 

"See article, The Legal Aspect of Monopoly, by Herbert Pope, 20 Harv. 
L. Rev. 167; Sanborn, J., in Whitewell v. Continental Tobacco Co. (1903) 
125 Fed. 454, 462. "In one' sense, it is the object of every competitor to 
prevent competition, and he does so just so far as he succeeds." Pollock, 
17 Harv. L. Rev. 152. "The object of every trader is to procure for 
himself as large a share of the trade he is engaged in as he can." Lord 
Hannen in Mogul Steamship Co. v. McGregor (1892) L. R. A. C. 25, 58. 
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state of monopoly profitable to the seller or buyer possessing it, 
but oppressive to the sellers or buyers who were deprived of their 
freedom of contract. 3 ' This successful competition or business 
ability may be exercised by an individual or by a number of in- 
dividuals acting together, and we shall find that the law makes a 
distinction between the two. The latter case will be discussed 
under the heading of combination. 

Where the monopoly was brought about by unfair competition, 
the common law afforded a remedy to the competitors injured by 
the methods of unfair competition, but a remedy which depended 
on the circumstance of unfair competition and not on whether or 
not a monopoly was brought about. It is very probable that a 
large part of the popular condemnation of monopolies in this 
country has arisen from methods of unfair competition pursued 
in achieving the monopoly, and it may very well be that a more 
stringent regulation of methods of competition would be effective 
in bringing about a proper condition of' business activity. Monop- 
oly may also be brought about by (a) a purchase of all competitors 
taking covenants not to trade, or (b) a union of all the com- 
petitors or by some against the others. These will be discussed 

(a) under the heading "Contracts in restraint of trade," and 

(b) under the heading of "Combinations." Before leaving this 
subject, the learned reader should note that in the last two cases, 
a monopoly is brought about by methods which are the antithesis of 
competition except in so far as one combination of competitors is 
acting against the rest. If, therefore, the law condemns a monopoly 
brought about by these two methods, it still leaves unhampered the 
freedom of individual contract, and such sole restriction may be 
a proper method of regulating this subject. We must also remem- 
ber that in a country like the United States, with its diversified 
conditions and great area, an enterprise may be a monopoly in one 
part of the country and not in another. Thus, an individual may 
have the sole selling or buying of a commodity in Kansas City 
and St. Louis and at the same time face active competition in New 

""It is remarkable that nowhere at common law can there be found a 
prohibition against the creation of monopoly by an individual. This would 
seem to manifest, either consciously or intuitively, a profound conception 
as to the inevitable operation of economic forces and the equipoise or bal- 
ance in favor of the protection of the rights of individuals which resulted. 
That is to say, as it was deemed that monopoly in the concrete could only 
arise from an act of sovereign power, and, such sovereign power being 
restrained, prohibitions as to individuals were directed, not against the 
creation of monopoly, but were only applied to such acts in relation to 
particular subjects as to which it was deemed, if not restrained, some of 
the consequences of monopoly might result." White, C. J., in Standard 
Oil Co. v. U. S. (ion) 221 U. S. i, 55- 
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York and Boston. In this case, of course, he should be treated as 
a monopolist only in St. Louis and Kansas City, and in those 
cities the fact that he has competition in New York and Boston 
would be immaterial, as also in New York and Boston, where he 
has competition, the fact that he is a monopolist in Kansas City 
and St. Louis would be also immaterial. 

Summary as to Monopoly. 
A monopoly is a state of facts and exists where all the sell- 
ing or buying of a particular article is in the hands of one per- 
son or a combination of persons. Monopolies are of different 
kinds with respect to their origin. Those arising by grant from 
the state, by accident and from circumstances of nature seem to 
be lawful in modern times. So also where the monopoly arises 
by the exertions of an individual, the law cannot interfere with- 
out repudiating the principle favoring freedom of individual ac- 
tion and contract. When the monopoly is brought about by some 
form of combination, the case is different and the law can inter- 
fere and still leave the individual liberty. A monopoly is open 
to three objections: (i) Because it is a restraint on the trade of 
those wishing to compete with the monopoly. These competitors 
have a remedy only when the competition is unfair and then on 
principles somewhat different from those involved in this discus- 
sion. (2) Because it is a restraint on the trade of those buying 
from or selling to the monopoly. This is the real evil of a monop- 
oly but exists in the case of every monopoly no matter what its 
origin. (3) Where the monopoly is brought about by a combina- 
tion, there is a restraint on the trade of the members of the com- 
bination. 

It seems, therefore, as if upon the last analysis that monopoly, 
in spite of all the epithets which have been hurled upon it, is in 
itself a perfectly lawful thing, and that the only objection which 
the law really has is to certain methods of bringing about a 
monopoly, and the objection is not to the monopoly but to the 
methods. 

The conclusion, therefore, seems to be that monopoly is an 
evil, but a necessary evil; that the restraint on trade producing 
a monopoly may be divided into those which are lawful and those 
which are unlawful, and consequently that the law only condemns 
a monopoly when it condemns the restraint of trade which brings 
it about, and thus only condemns a monopoly indirectly by con- 
demning the restraint. 
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.Restraints of Minor Importance. 

We shall now change the order previously indicated and dis- 
pose of several cases of restraints of minor importance before 
taking up the important topic of contracts in restraint of trade. 
Restraints on trade may be imposed by act of the state, which may 
be by grant of a monopoly or some direct legislative regulation of 
trade. 38 Restraints on trade by direct legislative action of the 
state or some subordinate agency thereof, were very minute in 
the Middle Ages. These restrictions have long since been abol- 
ished, although many customary restraints still exist. 38 We have 
now a large and increasing class of legislative restraints on trade 
which have been adopted under the influence of collectivism, with 
the idea of benefitting the community at large. 40 In so far as any 
of these restraints imposed by a state project into the domain of 
interstate commerce, they seem to come within the Sherman Anti- 
Trust Law. Since the laws of a state ordinarily have no extra- 
territorial operation, a case of this kind is not likely to occur. 
Two or more states, however, might by combining affect interstate 
commerce. 41 Competition when successful is another case of an 
involuntary restraint on trade as to the party competed against. 
The trade of the party against whom the competition is directed is 
restrained by the success of the competition. We have already 
referred more fully to the subject of competition, and it is only 
necessary to notice it at this point in this aspect as a restraint on 
trade. 

A regulation by a railroad of transportation services may, in a 
certain sense, as in the case of increase of rates, operate as a 
restraint on trade. This restraint may reduce the number of 
transactions in the commodity in question, or without reducing 
the number, may reduce the profit of somebody connected with the 

"The case of a monopoly has already been sufficiently discussed. 

38 The most conspicuous examples of this kind of regulation were the 
statutes against forestalling, regrating and engrossing. These statutes 
seem to have been aimed at the middleman, the medieval idea evidently 
being to bring the producers of the necessaries of life and the consumers 
face to face and prevent any other person dealing between them, a notion 
which seems to be gaining headway in modern times. 

M A number of these have been referred to by Mr. Cooke in his Treatise 
on Combinations (2nd ed. 1909) 343 et seq. See also Leake, Contracts 
(4th ed. 1902). 

"Restraints on trade are also imposed by lack of transportation facili- 
ties or banking facilities, defective laws, etc. This restraint generally dis- 
appears with improvement in civilization and economic conditions, and 
operates equally on the^ buyer and seller. They do not concern us and 
are only noticed in passing for the sake of completeness. They may per- 
haps be more accurately described as obstacles to trade. 
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trade or result in an increase in price. Except in the case of dis- 
crimination, a regulation of this kind operates equally on both 
parties or on all of the buyers or all of the sellers equally. These 
observations also apply to all public service corporations, which 
so far as they render services in the transaction of interstate trade, 
are evidently within the scope of federal regulation. 42 It is 
apparent, however, that this kind of restraint of trade is some- 
what different from the restraint of trade recognized at common 
law. Railroad companies, therefore, are engaged in trade in so 
far as they are selling their transportation, and are themselves in- 
struments of trade in so far as they are furnishing transportation 
to parties engaged in trade. 43 We have now reached the case of a 
covenant in restraint of trade, and most of the discussion has been 
directed to this branch of the law, and our task will be to show the 
particular in which these covenants are really of importance in 
modern times. 

Contracts {Covenants) in Restraint of Trade.** 
A restraint may also be imposed on trade by the operation of 
a contract, commonly referred to as a contract in restraint of trade, 
which is by far the largest subdivision of the law on this subject. 
The term "contract in restraint of trade," however, is not alto- 
gether accurate and is, therefore, somewhat misleading. It is not 
the contract which is a restraint of trade, but the performance of 
a covenant or promise, 45 which is an integral part of the contract 
which is in restraint of trade. To speak accurately, therefore, we 
should refer to this heading of the subject as contracts containing 
a covenant or promise, the performance of which by the cove- 
nantor will restrain trade. 46 The covenant in restraint of trade 

"As, for instance, telegraph companies, telephone companies, etc. 
"See remarks of Peckham, J., in U. S. v. Trans.-Mo. Ass'n. (1896) 
166 U. S. 290, 312. 

"We have discussed monopoly first because it is believed that by this 
course the subject will be more easily understood. The performance of 
a contract in restraint of trade may or may not result in a monopoly, and 
it is probable that in modern times a contract in restraint of trade is only 
objectionable if its performance does have such consequences. 

"It would be desirable to discard the word "covenant" and use the 
word "promise," as the latter does not carry with it any technical common 
law ideas. In deference, however, to what seems to be established usage, 
we have retained the word "covenant." 

<e The language of the English judges in referring to this subject is, as 
may be expected, much more accurate than that used in our courts. See 
argument of counsel and dialogue with the judges in Maxim et al v. 
Nordenfelt (1803) L. R. 1 Ch. 630, 636 et seq.; language of Lord Ash- 
bourne in Nordenfelt v. Maxim et al. L.R. [1894] A. C. 535, 558, and of Sir 
W. James, V. C, in Leather Co. v. Lorsont (1869) L .R. 9 Eq. 345, 353, and 
The Common Law of England (10th ed. Odgers 191 1) Vol. II p. 731. 
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may, however, stand by itself as the whole of one side of the 
contract. Even in this case it is not the contract but merely a 
covenant forming part of the contract. 

The performance of the covenant is necessarily an act either 
of omission or commission, and the act contemplated thereby may 
restrain the trade (i) of the covenantor, (2) of the covenantee, 
(3) of a third person. A distinction should be drawn here between 
the cases where the contract contains a covenant by one of the 
parties in restraint of trade, and the case where both of the par- 
ties covenant to restrain trade. A case where there is only one 
such covenant, the performance of which restrains the trade of 
the covenantee, is extremely unlikely to occur, as the covenantee 
would be in the position of giving a consideration to his own detri- 
ment. Where both or all of the parties covenant to restrain trade, 
the performance by each covenantor may restrain the trade of the 
covenantees as well as his own trade. Where the covenant is to 
restrain the trade of a third person, the remedy of the latter 
sounds in tort and is not affected by the existence or non-existence 
of the contract. There is one modification of this case which 
sometimes occurs, where the covenantor undertakes to restrain, in 
favor of the covenantee, the trade of third persons over whom he 
has some sort of influence or control. 

Now, the covenant may be to restrain the trade of the cove- 
nantor in one of two ways, either (1) by a total cessation of 
trade, or by (2) a restriction on the manner of the trading gener- 
ally as to one or more of the elements we have referred to. 47 The 
first is generally found in contracts relating to (1) a sale, usually 
of a business, (2) dissolution of a partnership, (3) employment 
of a servant ; 48 the second in contracts of ( 1 ) formation of a part- 
nership, (2) agreements among competitors, (3) agreements be- 
tween buyers and sellers providing for the manner in which they 
shall carry on the business. 40 The one eliminates competition, the 
other modifies it. 50 

4I See note 9 supra. 

"In these cases only one of the parties covenants to restrain trade. 

49 In these cases all the parties covenant to restrain trade. 

5 °Covenants in restraint of trade may also be in rem, of which a few 
instances have been collected, (a) Real property: Covenants restricting 
trade on the premises may appear in (1) conveyance of fee, Hatcher v. 
Andrews (1869} 68 Ky. 561; Hodge v. Sloan (1887) 107 N. Y. 244; 
Holmes v. Martin (1851) 10 Ga. 503, all valid; (2) grant of right of way, 
Merriman v. Coover (1905) 104 Va. 428, valid; (3) lease, Ferris v. Ameri- 
can Brewing Co. (1900) 15s Ind. 539; covenant that lessee should sell only 
beer manufactured by a certain company, enforced by the company by in- 
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The performance of a covenant in restraint of trade, therefore, 
is a direct restraint on the trade of the promisor or promisee, and 
is an indirect restraint on the trade of those other parties whose 
freedom of trade may be diminished by the performance of the 
covenant. For reasons which we shall hereafter point out, cove- 
nants to restrain trade are also to be divided into (i) those entered 
into by an individual, (2) those entered into by a combination, 
(3) those entered into by several individuals for the formation 
of a combination or by one person in aid of a combination. We 
shall for the present confine our attention to the first. 

The restraint imposed by the performance of the contract may 
be limited or unlimited as to time or space or either or both, 
and the legality of the covenant depends on whether the law re- 
gards the restraint so imposed as reasonable or unreasonable. 51 
The legal notion of what is reasonable restraint varies from time 
to time according to the economic conditions prevailing in the 
community. 62 

We have the fundamental principle that every agreement hav- 
ing certain characteristics imposes a binding obligation on the 
parties to it, for breach of which the law will inflict a penalty. 
Every contract is, generally speaking, valid. Invalidity is the ex- 
ception. The law will refuse to enforce a contract for several 
reasons. One is that the contract is said to be illegal. This state- 
ment opens up a difficult and fascinating branch of the law, which, 
however, we propose to avoid. A contract may be illegal because 
one or both of the parties have promised to do an unlawful act, 
or because although the act promised to be done by both parties 

junction and by accounting. Also where an action is brought by an 
adjoining owner to recover damages for nuisance, the defendant may enter 
into a covenant in restraint of trade on the premises, for a case of which 
see Grasselli v. Lowden (i860) n Oh. St. 349. (b) Personal property: 
(1) steamboat, Oregon Nav. Co. v. Winsor (1873) 20 Wall 64, s. c. 
Wright v. Ryder (1868) 36 Cal. 342; Dunlap v. Gregory (1851) 10 N. Y. 
241 ; (2) printing press, N. Y. Bank Note Co. v. Hamilton Bank Note Co. 
(N. Y. 1895) 83 Hun 593. In all of these cases the covenant was valid. 

"The question whether the restraint is reasonable is generally regarded 
as a question of law. Pollock, Contracts (3rd Amer. ed. 1906) 477; 
Chitty, Contracts (15th ed. 1909) 651, n., citing Dowden, et al v. Pook 
(1904) 1 K. B. 45, and cases cited. 

"While, therefore, a judge must necessarily exercise his reasoning fac- 
ulties in determining the question at issue, as he must in every case, yet 
the word reasonable as descriptive of the character of the covenant is 
used in a somewhat different sense from that used when we speak of a 
reason of the judge. The two, therefore, are not to be confused. This 
confusion, however, appears in the opinion of Chief Justice White in the 
Standard Oil Case. 
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is perfectly lawful, yet the law says that there is something about 
the contract other than that arising from the nature of the act 
promised to be performed which makes it inadvisable to enforce 
it. This peculiarity appears in the subject under discussion. 
Trading in a particular way or abstaining from trade are in them- 
selves, generally speaking, lawful acts, yet it is said that the 
promise to do such a lawful act for a consideration makes the 
promise illegal and enables the promisor to refuse performance 
with impunity and perhaps prevents him from recovering the 
consideration when he has performed by restraining trade as 
promised. 63 

Public Policy Involving Invalidity of Covenants In Restraint of 

Trade. 
We have collected in the note a number of objections which 
have from time to time been urged against these covenants. They 
may all be reduced to four heads, corresponding to the four dif- 
ferent aspects of restraint which appear in the case: (i) the effect 
on the covenantor, (2) the effect on the covenantee, (3) the effect 
on competitors, (4) the effect on persons buying or selling from 

"There was no principle at common law which prevented an individual 
from making or performing a covenant in restraint of trade. No penalties, 
civil or criminal, were imposed on such an act. "At common law the 
fact that an agreement is void as being in restraint of trade does not, 
without more, make it unlawful, that is to say, an indictable offense or 
actionable wrong either to enter into such an agreement or if one thinks 
fit to observe it." Pollock, 17 Harv. L. Rev. 151, citing Mogul S. S. Co. 
v. McGregor (1889) 23 Q. _B. D. 598. Mr. Leake says that it was only 
the party who had entered into the covenant to do an act in restraint of 
trade who could set up the illegality of the contract when sued for non- 
performance. If he performed, no question as to the illegality could arise 
and he was entitled to recover the consideration. Leake, Contracts (4th 
ed. 1902) 516, citing Bishop v. Kitchin (1868) 38 L. J. Q. B. 20. In several 
cases, however, Bunn v. Guy (1803) 4 East 190; Wallis v. Day (1837) 2 
M. & W. 273; American Brake Beam Co. v. Pungs (1905) 141 Fed. 923; 
Cincinnati Packet Co. v. Bay (1906) 200 U. S. 179; where the covenantor 
performed the covenant and brought suit against the covenantee, the 
question of the illegality of the covenant as being in restraint of trade was 
discussed, although in all of them the covenantor was allowed to recover. 
And in one case, Bishop v. Palmer (1888) 146 Mass. 469, it was held that 
the covenantor could not recover because of the illegality even though he 
had performed his covenant. It is probably, therefore, the law that the 
invalidity of the covenant in restraint of trade is available as a defence to 
either the covenantor or covenantee. Of course where both the parties 
make a covenant in restraint of trade, the case is different because no 
matter which one brings the suit, the other can set up as a defence the 
circumstance that the covenant he undertook to perform is unreasonable 
and therefore void. In the case of Oliver v. Gilmore (1892) 52 Fed. 562, 
where this principle was urged upon the court, there was a contract 
between competitors, and each made an illegal covenant; consequently, the 
plaintiff was not allowed to recover even though he had performed the 
consideration by abstaining from trade as he had agreed. 
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the covenantee. Since, however, different considerations are ap- 
plicable to the case of a covenant to abstain from trade than ob- 
tain in the case of a covenant merely to trade under certain 
restrictions, we shall consider these different aspects (i), (2), 
(3) and (4) in the order named under each of the two head- 
ings. 54 These distinctions do not appear to have been taken in 
the books, but it is submitted that they are of assistance in clearing 
up the subject. 60 The objection that the covenantor was injured 

"Table showing division of the subject. 
Covenant to abstain from trade. 

(1) Effect on covenantor. 

(2) Effect on covenantee. 

(3) Effect on competitors. 

(4) Effect on persons buying from or selling to the covenantee. 
Covenant merely to trade in a particular manner. 

(1) Effect on covenantor. 

(2) Effect on covenantee. 

(3) Effect on competitors. 

(4) Effect on persons buying from or selling to the covenantors or 
covenantees. 

"The reasons which have from time to time been adduced against the 
policy of covenants in restraint of trade are well summed up by Morton, 
J., in Alger v. Thacher (Mass. 1837) 19 Pick. 51, 54, as -follows: "1. Such 
contracts injure the parties making them, because they diminish their 
means of procuring livelihoods and a competency for their families. They 
tempt improvident persons for the sake of present gain to deprive them- 
selves of the power to make future acquisitions. And they expose such 
persons to imposition and oppression." (So far as the circumstances of 
imposition and oppression are present, the case calls for the inter- 
position of equity on well-settled grounds entirely apart from the question 
of a restraint of trade.) "2. They tend to deprive the public of the 
services of men in the employments and capacities in which they may be 
most useful to the community as well as themselves. 3. They discourage 
industry and enterprise, and diminish the products of ingenuity and skill. 
4. They prevent competition and enhance prices. 5. They expose the 
public to all the evils of monopoly." Pollock, Contracts (Wald's 3rd 
Amer. ed. 1906) 373, 467, says that the freedom of the individual to act 
and contract as to trade is limited by public policy, and classifies agree- 
ments in restraint of trade among the contracts which he calls illegal as 
contrary to the common weal because tending to improper or excessive 
interference with the lawful actions of individual citizens, that is, against 
public policy. For a discussion of the history of such agreements, see 
p. 467 et seq. Mr. Justice Story, Eq. Juris., Vol. 1, (2nd ed. 1839) Sec. 
292, says that a contract in restraint of trade is a case of constructive 
fraud because inconsistent with the general policy of the law; that 
general restraints of trade have a tendency to promote monopolies, 
and to discourage industry, enterprise, and just competition, and thus to 
do mischief to the party, by the loss of his livelihood and the subsistance 
of his family, and mischief to the public, by depriving it of the services 
and labors of a useful member. But the same reasoning does not apply 
to_ a special restraint not to carry on trade in a particular place, or 
with particular persons, or for a limited reasonable time; for this 
restraint leaves all other places, and persons, and times, free to the party, 
to pursue his trade and employment. And it may even be beneficial to the 
country, that a particular place should not be overstocked with artisans 
or other persons, engaged in a particular trade or business ; or a particular 
trade may be promoted by being for a short period limited to a few 
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by the performance of the covenant to abstain from trade was 
a great force when restrictions existed on the change from one 
calling to another. 56 An individual under these circumstances 
might easily be deprived of the means of earning his livelihood 
and be reduced to a condition which would be burdensome to the 
community. In modern times, however, an individual may change 
his business freely so far as any external restriction is concerned, 
and the objection, therefore, no longer has any weight. 57 A 
covenant to abstain from trade was, of course, distinctly advan- 
tageous to the covenantee, and there is, therefore, no objection to 
be urged from his point of view. So far as competitors were con- 
cerned the performance of the covenant was beneficial to them 
as it eliminated a competitor and, to that extent, removed a re- 
straint on their trade, and the failure to perform by increasing 
competition imposed restraint on their trade. It is obvious, 
therefore, that the considerations urged against the validity of 
covenants in restraint of trade did not apply to their effect so far 
as competitors were concerned. 

The performance of the covenant would be, to that extent, a 

persons; especially if it be a foreign trade recently discovered, and it 
can be beneficial but to a small number of adventurers. And for a like 
reason, a person may lawfully sell a secret in his trade or business, and 
restrain himself from using that secret. Parker, C. J., in Mitchel v. 
Reynolds (1711) 1 P. Wms. 181, says that such restraints imposed by 
contract are invalid because of the abuses they are liable to, as, for 
instance, from corporations that are perpetually laboring for exclusive 
advantages in trade, and to reduce it to as few heads as possible. Abuse 
by masters giving them power over their apprentices. Because in many 
cases this can be of no use to the obligee in the case of general restraint 
throughout England, as it is immaterial to a tradesman in London what 
another does at New Castle, and that the reasons in favor of their 
validity are that there may happen instances where they would be bene- 
ficial, as where there is a town overstocked with a particular trade, or an 
old man wishes to retire from business. Anson, Contracts (4th London 
ed.) 183, says that agreements to restrain trade were among the first to 
elicit the principle that the courts would look to the interests of the public 
in enforcing the contracts. He further says % p. 188, that "it is against the 
policy of the law that a man should > deprive himself of the means of 
exercising his skill and earning his living. The trade of the country and 
the individual himself may alike be sufferers." It has been supposed that 
there is a tendency to overdo trade, that there is too much competition, and 
consequently there is no harm in enforcing covenants in restraint of trade. 
Wilde, J., in Palmer v. Stebbins (Mass. 1825) 3 Pick. 188. Terney, J., 
in Whitney v. Slayton (1855) 40 Mo. 224, 231, thinks that there is such 
facility for embarking in business without capital, that too many people 
try experiments, and a business will become overcrowded, consequently 
those who sell out and withdraw will be the most successful, and therefore 
the ancient rule is not too rigorously enforced in this country. 

"See 2 Parsons, Contracts (9th ed. 1904) 914. 

"Taft, C. J., in U. S. v. Addyston Pipe & Steel Co. (1898) 85 Fed. 271, 
280; Jenkins, J., in Harrison v. Glucose Sugar Ref. Co. (1902) 116 Fed. 
304, 310; Knowlton, J., in Electric Co. v. Hawkes (1898) 171 Mass. 101, 105. 
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restraint on the trade of the person buying or selling the article 
in question from the covenantee, or from others engaged in the 
same selling or buying, because the abstaining from trade would 
remove a competitor and thus indirectly restrain the freedom of 
trade of the person or persons buying or selling the article in 
question. The persons buying or selling the commodity, however, 
would have no more reason to complain of the removal of a 
customer by this means than they would if he should die, go into 
bankruptcy, or give up business altogether. Even if the law has 
to do with individual freedom to buy or sell, it has nothing to do 
with furnishing a customer or a place to buy. 08 This is true so 
far as any individual trader is concerned. Where, however, a 
sufficient number of traders are removed by individual covenants 
not to trade running to the same covenantee, the latter may ac- 
quire a monopoly, that is, by purchasing all competition. 59 The 
common law provided no direct remedy for such a state of affairs. 
So far as an individual might buy up the business of his competi- 
tors by such contracts, the law probably has no objection because 
to interfere with him would interfere with his freedom of con- 
tract, 60 and there is practically no danger under modern condi- 
tions of an individual acquiring a monopoly in this way. Indeed, 
when such a monopoly was acquired in a small way, as it often 
was, by a physician buying up a practice in a country town or 
by a tailor, the law did not concern itself with the situation. In 
all these cases, however, there was just as truly a monopoly on 
a small scale as there is on a large scale where all the selling and 
buying of a particular commodity is controlled by some huge corpo- 
ration. 

In the case, however, where a combination of individuals 
undertakes to create a monopoly by taking such covenants, the 
circumstances are different and the law takes cognizance of the 
situation. In this case, therefore, it is not that the purchase of the 
business of a rival is void nor that the purchase of all competi- 
tion is void, but that the purchase is made by a combination, be- 

"There is no danger to the community from the performance of a 
covenant of an individual not to work in a particular field in modern times, 
Knowlton, J., in Electric Co. v. Hawkes (1898) 171 Mass. ioi, 105; Landon, 
J., in Cummings v. Union Blue Stone Co. (1900) 164 N. Y. 401, 404. 

5 "'A sufficient number of seemingly harmless partial restraints might, 
when combined, produce a downright monopolistic and engrossing general 
restraint," Piatt, D. J., in National Co. v. Haberman (1903) 120 Fed. 415. 

'"Lord Macnaughton in Nordenfelt v. Maxim L. R. [1894] A. C. 535, 
567; Gray, J., in Wood v. Whitehead (1901) 165 N. Y. 545, 551. 
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cause the law rightly fears that the power of a combined number 
of persons is so much greater than that of an individual that the 
chances of their obtaining a monopoly by such purchase is cor- 
respondingly greater. 81 The covenant to trade in a particular 
manner is entirely harmless as a restraint of trade when it ap- 
pears in a contract of employment or formation of a partnership 
as respects the covenantor, the covenantee or a third person, and 
no case has been found in the books condemning such a restraint. 
Where, however, individuals not standing in a relation of employ- 
ment or partnership contract together to trade in a particular 
manner, there are several questions of public policy involved 
which will be discussed when we come to treat of the subject of 
combination. 

So, also, where the covenant is between an individual buyer 
and a seller the law makes no objection. It is only in the case of 
a contract between a number of buyers and a number of sellers 
containing covenants in restraint of trade that the law will say 
there is a combination and that there will be any question of 
illegality. 02 

We may conclude, therefore, that a covenant not to engage 
in a particular trade is, in modern times, unobjectionable on the 
score of public policy, so far as the covenantor is concerned. A 
covenant not to trade at all would be objectionable as encouraging 
idleness and therefore void perhaps entirely apart from the princi- 
ples we are discussing. No case of this kind has been found. 
So far as competitors of the covenantor and the covenantee are 
concerned, the performance of the covenant is distinctly advan- 
tageous to them, and no objection on the ground of public policy 
has been urged so far as they are concerned. Where, however, 
the interest of persons buying or selling from or to the covenantee 
are concerned, the case is different. The covenantee may, by 
taking a sufficient number of covenants, obtain control of the 
market and thus seriously diminish the freedom of trade of the 
persons buying from or selling to him. It is not likely, under 

tt We shall postpone the discussion of the case of a combination taking 
such covenants to the heading of combination, which is subsequently 
discussed. 

"Wilde, J., in Palmer v. Stebbins (Mass. 1825) 3 Pick. 188, 192, says 
"An agreement with a tradesman to give him all the promisor's custom or 
business upon fair terms and not to encourage rival tradesmen to his 
injury, can hardly be considered a restraint on trade. It is not injurious 
to the public, who are indifferent, and no one can by multiplying such 
contracts in any likelihood obtain a monopoly." 
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modern business conditions, that an individual would be able to 
accomplish this result. A combination may, however, do so, and 
the further discussion of this topic will be deferred to that 
heading. 

It has been supposed that at common law the meaning of the 
phrase "contracts in restraint of trade" was confined to the con- 
tracts in which the restraint was said to be unreasonable and there- 
fore void; that other contracts which were held valid were not in 
restraint of trade because the restraint contemplated was reason- 
able. This notion will be dismissed upon careful reflection, as it 
springs from the inaccurate use of the term "contract in restraint 
of trade." This phrase is, as we have seen, merely a general 
and loose description of a class of contracts containing covenants 
the performance of which restrain trade. It is clear, therefore, 
in point of fact, that the performance of a covenant may restrain 
trade, and yet the restraint may be regarded as reasonable. The 
suggested limitation of the phrase, therefore, does not fit the 
facts. Furthermore, the statement is constantly made in the books 
that a contract in partial restraint of trade is valid, thus recogniz- 
ing the actual facts and ignoring the supposed limitation, for if 
the term "contract in restraint of trade" only includes those which 
were void, it would be unnecessary to introduce the qualification 
"partial restraint." 63 Furthermore the performance of valid 
reasonable contracts at common law restrained trade in point of 
fact, and the failure to perform void unreasonable contracts did 
not restrain trade at all because they would restrain trade only 
if performed. And the circumstance of their being void does not 
come before the court until the promisor refuses to perform and 
sets up the illegality in defence either to a common law action or 
a proceeding in equity for specific performance. We may con- 
clude, therefore, that the idea that the phrase "contracts in re- 
straint of trade" only embraces contracts in unreasonable restraint 
of trade, is unsupported by authority, at war with the facts, and 
only producing additional obscurity in an already sufficiently dif- 
ficult subject. 

We must further remember that the law afforded two reme- 
dies, one at common law for damages, and the other in equity 
by way of specific performance for the breach of the covenant 

""Kekewich, J., in Davies v. Davies (1887) L. R. 36 Ch. D. 359, 366, is 
of the opinion that a partial restraint of trade is the same as a reasonable 
restraint. If this is so, an unreasonable restraint is a greater restraint 
than partial. See also the case of Collins v. Locke (1879) L. R. 4 A. C. 
674, where the contract contained two covenants, one of which was held 
void as unreasonable, and the other valid as a reasonable partial restraint. 
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not to trade, and that the remedy in equity depended on considera- 
tions additional to those obtaining at common law. To put it 
shortly, equity might refuse an injunction in the case where the 
common law would allow an action for damages because equity 
only took jurisdiction when the remedy at law was inadequate. 
The weight of the cases as to their effect on the law of restraints 
on trade cannot be accurately determined unless the distinction be- 
tween common law and equity is carefully kept in mind. 04 

Now that we have disposed of these preliminary considera- 
tions, we are prepared to discuss the various covenants in restraint 
of trade which may occur in practice. 65 

Covenants to Restrain Trade in Contracts of Sale. 

The stock illustration of a covenant to restrain trade is the 
covenant entered into in a contract of sale of some property, 
generally the property pertaining to a business or the good-will 
of a business. Mr. Benjamin appears to be the only writer 
who distinguishes these cases clearly by calling them contracts of 
sale in restraint of trade. 68 The covenant is usually made by 
the vendor as an additional inducement to the vendee to take over 
the business, but may also be made by the vendee, 67 and it gen- 
erally takes the form of an undertaking not to engage in the 
business which is the subject of the sale. 68 This seems a good 

""That equity may not enforce a covenant good at law, see opinion of 
Woodward, J., in Keeler v. Taylor (1866) 53 Pa. St. 467. 

The following table will indicate the division of the subject: 

I. Covenants to abstain from trade. 

(a) Contract relating to sale of business. 

(b) Contract relating to dissolution of partnership. 

(c) Contract of employment. 

II. Covenant to trade in a particular way. 

(a) Contract of formation of partnership. 

(b) Contract of employment. 

(c) Contract among competitors. 

(d) Contract between buyers and sellers. 
S6 See Benjamin, Sales (2nd ed. 1877) 476. 

CT See cases of covenants in rem cited in note 50 supra, and Jones v. Lees 
(1856) 1 H. & N. 189, where there was a sale of a patent and a covenant 
by the vendee not to manufacture certain machines for 14 years except 
under patent, which covenant was held valid in an action at law by the 
vendor against the vendee. 

68 In a recent case, S. Jarvis Adams Co. v. Knapp (1903) 121 Fed. 34, by 
Severens, J., it has been supposed that a covenant in restraint of trade 
was valid because it was attached to a sale of property, and was enforced 
in order that the vendor might obtain a greater price of the property, or 
as a protection to the title acquired. While this suggestion may have 
influenced the exercise of jurisdiction by way of specific performance 
which was assumed by the chancellor, it has no bearing on the common 
law aspect of the case. 
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place to note that the covenantee may assign the benefit of the 
covenant not to trade. 88 

The principles governing the reasonableness of a covenant not 
to trade in these cases have varied from time to time. At the 
early common law, when trade was localized and limited to small 
areas, covenants were invalid unless strictly limited as to space 
and time. With increasing breadth of trade, broader covenants 
became enforceable, and the scope of the covenants which have 
been sustained in many recent cases, is so great that we may 
conclude that the rule as to invalidity of covenants in restraint of 
trade attached to a sale of business is little more than nominal, 70 
unless the covenants are taken by a combination. We may first 
observe that the sale of a goodwill without any covenant leaves 
the vendor at liberty to set up in the same trade again as soon 
as and where he pleases. 71 We have collected in the note a few 
of the cases which have arisen on this point, and separated them 
under the headings of common law and equity, in the effort to 
assist the reader in forming a more accurate conclusion as to 
the exact weight of the authorities. 72 



"Hedge, Elliott & Co. v. Lowe (1877) 47 la. 137 and cases cited. 

'°2 Parsons, Contracts (9th ed. 1904) 914. 

"Shackle v. Baker (1808) 14 Ves. Jr. 468; Cruttwell v. Lye (1810) 17 
Ves. Jr. 335; Harrison v. Gardner (1817) 2 Mad. Ch. Pr. 198; Kenedy v. 
Lee ( 1817) 3 Meriv. 441. The chancellor would not specifically enforce an 
agreement for the sale of the goodwill, Bozon v. Farlow (1816) I Meriv. 
459; Baxter v. Conolly (1820) 1 Jac. & Wal. 576. But the vendor will be 
restrained by injunction from interfering with the goodwill even though 
there is no covenant to that effect. Hall's App. (1869) 60 Pa. St. 458; 
Althen v. Vreeland (N. J. 1897) 36 At. 479 

"In the following cases, in an action at law, the promise was held valid 
and the promisee recovered damages for its breach by the promisor. 
Covenant not: to exercise the trade of baker in a certain parish for 
years, Mitchell v. Reynolds (1711) 10 Mod. 27, s. c. Fort 296, 1 P. Wms. 
181; to keep a mercer's shop in Newport in the Isle of Wight, Broad v. 
Jollyfe (1721) Cro. Jac. 596; to practice law within 150 miles of Lon- 
don, Bunn v. Guy (1803) 4 East 190; to be interested in voyages to the 
N. W. coast of America for 7 years, Perkins v. Lyman (1813) 9 Mass. 
522; to engage in the business of grocer within certain limits, Pierce v. 
Woodward (Mass. 1828) 6 Pick. 206; to keep a tavern within half mile of 
the land conveyed, Heichew v. Hamilton (la. 1852) 39 G. Greene 596: to 
engage in the business of iron casting within 60 miles of a certain place 
for ten years, the space covered a sparsely inhabited part of the state and 
contained few places of business, Whitney v. Slayton (1855) 40 Me. 224; 
to practice law in a certain town, Smalley v. Greene (1879) 52 la. 241; 
to engage in running a cheese factory or communicating trade secrets 
for 5 years, Tode v. Gross (1891) 127 N. Y. 480; to sell buggies in a 
particular town, Davis v. Brown (1895) 98 Ky. 475; to engage in manu- 
facture and sale of medical compound within the county, Gregory v 
Spieker (1895) no Cal. 150. See also Gilman v. Dwight (Mass. 1859) 13 
Gray 356; Jenkins v. Temples (1869) 39 Ga. 655; Warfield v. Booth (1870) 
33 Md. 63; Boutelle v. Smith (1874) 116 Mass. in; Goodman v. Henderson 
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Partnerships. Contracts of Employment. 
In the case of an agreement forming a partnership, there is 
generally a covenant inserted in the shape of a promise on the 

(1877) 58 Ga. 567; Stewart v. Challacombe et al. (1882) 11 111. App. 379; 
Johnson v. Gwinn (1884) 100 Ind. 466. 

In the following cases, in an action at law against the promisor, 
the promise was held unreasonable and void, and there could be no 
recovery. Covenant not: to carry on or be concerned in the business 
of founding iron, Alger v. Thacher (Mass. 1837) 19 Pick. 51; to engage in 
the brewing business, Hinde v. Gray (1840) 1 Mann. & Gran. 195; to engage 
in the dry goods business for a term of 5 years, Wiley v. Baumgardner 
(1884) 97. Ind. 66; to engage in business in the State of Illinois for 25 
years, Union Strawboard Co. v. Bonfield (1901) 193 III. 420. 

In the following cases of an action at law by the covenantee against 
the covenantor, no question as to the reasonableness of the covenant was 
raised. Other questions were involved. Pierce v. Fuller (1811) 8 Mass. 
223; Homer v. Ashford (1825) 3 Bing. 322; Ross v. Sadgbeer (N. Y. 1839) 
21 Wend. 166; Gompers v. Rochester (1867) 56 Pa. St. 194; Buck v. 
Coward (1899) 122 Mich. 530. 

In the following cases the covenantee was held entitled to an injunc- 
tion against the covenantor. Covenant not: to disclose a trade secret 
or exercise the trade for 20 years within 50 miles. Injunction granted 
for specific performance of the agreement of sale. Semble, that the 
covenant not to trade was good, Bryson v. Whitehead (1822) 1 Sim. 
& Stu. 74; to carry on business as a tailor within 20 miles of the standard 
on Comhill, Rolfe v. Rolfe (1846) 15 Sim. 88; to engage in business 
anywhere in Europe, and not to communicate the process of manufacture, 
sale of letters patent, Leather Co. v. Lorsont (1869) L. R 9 Eq. 345; 
to engage in the champagne trade for a period of 10 years, Rousillon v. 
Rouisillon (1880) L. R. 14 Ch. D. 351 ; to for 99 years sell or manufacture 
friction matches within any of the United States of America at in the 
territories thereof or within the District of Columbia, excepting the right 
to seil, etc., in the State of Nevada and in the territory of Montana, 
Diamond Match Co. v. Roeber (1887) 106 N. Y. 473; to carry on retail 
butcher shop in the same town or any place nearer than 11 miles while 
the vendee should engage in the same business, Eisel v. Hayes (1894) 141 
Ind. 41 ; to within 5 years engage in business competing with new corpora- 
tion, Electric Co. v. Hawkes (1898) 171 Mass. 101 ; to engage in certain 
fishery business^ for 20 years, Fisheries Co. v. Lennen_ (1902) 116 Fed. 
217; to engage in the mercantile business in a certain village for 8 years, 
Kronschnabel, etc., Co. v. Kronschnabel (1902) 87 Minn. 230; covenant 
unlimited as to time covering entire U. S., National Enameling, etc., Co. 
v. Haberman (1903) 120 Fed. 415; to engage in manufacture of shirts 
at any place within 100 miles or in Iowa and Nebraska for 10 years, 
Swigert & Howland v. Tilden (1903) 121 la. 650; to engage in fish business 
in the territory or immediate territory of the business sold for 10 years ; sale 
by corporation, covenant by stockholders, A. Booth & Co. v. Davis (1904) 
127 Fed. 875; to practice as a physican within 8 miles of a certain town 
for 15 years, Wilkinson v. Colley (1894) 164 Pa. St. 35; never to practice 
within 8 miles of a certain village, Ryan v. Hamilton (1903) 205 111. 191 ; 
see also McClurg's App. (1868) 58 Pa. St. 51. Sale of newspaper and 
printing business, see Beal v. Chase (1875) 31 Mich. 490; Cowan v. Fair- 
brother (1896) 118 N. C. 406; Andrews v. Kingsbury (1904) 212 111. 97. 
See also Guerand v. Dandelet (1870) 32 Md. 561; Jones v. Heavens (1877) 
L. R. 4 Ch. D. 636; Smith's App. (1886) 113 Pa. St. 589; Soda Fabrik v. 
Schott et al. L. R. [1892] 3 Ch. 447; Patterson v. Glassmire (1895) 166 Pa. 
St. 230; Up River Ice Co. v. Denier (Mich. 1897) 72 N. W. 152. 

In the following cases arising in equity, the court declined to enforce 
the performance of the covenant in suit by the covenantee: Sale of patent 
vendor restrained himself generally and absolutely without limit from 
exercising his skill and knowledge, Albright v. Teas (1883) 37 N. J. 
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part of the partners to give exclusive attention to the partnership 
affairs, 73 and when a partner retires he frequently undertakes not 
to engage in business in competition with the continuing partners. 74 
We have collected in the note a few of the cases involving the 
validity of a covenant by a retiring partner. 75 In like manner, an 

Eq. 171. Covenant not to teach French or German for one year in the 
State of Rhode Island, the covenantee having a school in Providence. 
The court said that had the covenant been restricted to Providence, it 
might have been valid, Herreshoff v. Boutineau (1890) 17 R. I. 3. Not 
to engage in the business of manufacturing or selling^ fire alarms or police 
telegraph machines and apparatus, and not to enter into competition with 
the covenantee for a period of 10 years, Gamewell, etc., Teleg. Co. v. 
Crane (Mass. 1893) 35 N. E. 98. Not to engage in the cracker business 
within 1000 miles of Newark, N. J. ; business did not extend 100 miles 
away from Newark, Althen v. Vreeland (1897) 36 At. 479. Not_ to 
engage in business within the States of Indiana, Illinois or in United 
States for 10 years ; error in third paragraph of syllabus, Lanzit v. Sefton 
Mfg. Co. (1900) 184 111. 326. See also Oil Co. v. Nunnemaker (1895) *4 2 
Ind. 560; Shute v. Heath (1902) 131 N. C. 281. 

In the following cases arising in equity the question was as to some 
matter of equitable jurisdiction or practice, and the validity of the covenant 
was not involved; Hardy v. Martin (1783) 4 Bro. C. C. 419 n. 1; 
McClurg's App. (1868) 58 Pa. St. 51; as to what is sufficient proof of 
the covenant for equity to interfere, see Hall's App. (1869) 60 Pa. St. 
458. In other cases the question was whether the covenant was too 
indefinite to be enforced in equity. In Ryan v. Hamilton (1903) 205 111. 
191, the covenant was definite. See also the following unclassified cases 
where the covenant was held valid; Cook v. Johnson (1879) 47 Conn. 
175; Hanna v. Andrews (1879) 50 la. 462; Shirley v. Keagy (1889) 126 
Pa. St. 282; and see also the following unclassified cases where the 
covenant was held void. Covenant not to trade within the state held 
void in these cases: More v. Bennett (1870) 40 Cal. 251; Union Straw- 
board Co. v. Bonfield (1901) 193 111. 420; Lanzit v. Sefton Mfg. Co. 
C1900) 184 111. 326, which, however, are opposed to the weight of 
authority. See also Lawrence v. Kidder (N. Y. 1851) 10 Barb. 641. 

Many cases raise the point as to what is engaging in trade within the 
meaning of the covenant, see Perkins v. Lyman (1813) 9 Mass. 522; 
Whitney v. Slayton (1855) 40, Me. 224; Duffy v. Shockey (1858) 11 Ind. 
70; Treat v. Melodeon Co. (1869) 35 Conn. 543; Harkinson's App. (1875) 
78 Pa. St. 196; Grimm v. Warner (1876) 45 la. 106; Parson's App. (1884) 
106 Pa. St. 429; Raub v. Van Horn (1890) 133 Pa. St. 573; Kramer v. 
Old (1896) 119 N. C. 1; Stove Co. v. Stove Co. (1904) 208 Pa. St. ^7. 

As to divisibilty of covenants, see More v. Bonnet (1870) 40 Cal. 251; 
Oregon Steam Nav. Co. v. Winsor (1873) 20 Wall. 64; Johnson v. Gwinn 
("1884) 100 Ind. 466; Smith's App. (1886) 113 Pa. St. 579. 

"No case has been found raising a question as to the validity of this 
covenant. It seems so clearly valid that no one has ever thought it 
worth while to raise the question. 

"The retiring partner is not bound to abstain from trade unless he 
specially covenants so to do. Kennedy v. Lee (1817) 3 Meriv. 441. 

"In the following cases in an action at law the covenant was held valid, 
not to : engage in the business during life of covenantor except as to 
government contracts, Gale v. Reed (1806) 8 East 80 semble; sell to 
anybody in a certain town but his copartner, Rollar v. Ott (1875) 14 Kan. 
609. See also Burckhardt v. Burckhardt (1880) 36 Cal. 261; Davies v. 
Davies (1887) L. R. 36 Ch. D. 359. 

In these cases an injunction was granted to restrain a breach of the 
covenant: not to set up trade in the same street or its vicinity, Harri- 
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agreement of employment frequently contains a covenant on the 
part of the employee not to engage in business in opposition to his 
master. Many instances of these covenants occur in contracts of 
employment of salesmen or persons possessing some special skill. 
They are of two kinds: (i) when the employee covenants not to 
trade except in the service of his employer during the employment, 
to which no possible objection seems to exist; (2) covenant not to 
trade after the termination of the employment, in which case 
the law rarely enforces the covenant against the employee. 70 The 
employer may covenant in restraint of trade but such cases are 
rare. A few of the cases on this subject are collected in the 
note. 77 

son v. Gardner (1817) 2 Mad. Ch. Pr. 198; not to at any time thereafter 
be engaged in running an opposition coach, Williams v. Williams (1818) 
2 Swanst. 253; not to practice as solicitor for 20 years within any part 
of Great Britain, Whittaker v. Howe (1841) 3 Beav. 383; not to do any- 
thing to injure the interest and goodwill, Angier v. Webber (Mass. 1867) 
14 Allen 211 ; not to engage in the same business in the town of D. 
Ropes v. Upton (1878) 125 Mass. 258. See also Butler v. Burleson (1844) 
16 Vt. 176; Cooper v. Edeburn (1901) 108 Pa. St. 229. 

In these cases the covenant of the retiring partner was void: Lange v. 
Werk (1853) 2 Oh. St. 519; Hulen v. Earel (Okla. 1903) 73 Pac. 927, 
turns on local statute. 

In these cases the covenant was partly good and partly bad: Price v. 
Green (1847) 16 M. & W. 346; Thomas v. Miles (1854) 3 Oh. St. 274. 

"A contract that one person shall be employed as the sole agent of 
the manufacturers to sell all their output does not violate any principle 
of law and be enforced. Case obscurely reported. N. Y. Trap Rock Co. 
v. Brown (1898) 61 N. J. L. 536. 

"In these cases of contracts of employment, the covenant of the 
employee was valid and the employer recovered damages in an action at 
law for the breach. Covenant not to: engage in business as linendraper 
within one-half mile of employer's shop or one-half mile of any place in 
England to which he shall move his shop, Chesman v. Nainby (1726) 2 
Ld. Raym. 1456, s. c. Strange 739; set up within the Bills of Mortality 
under penalty of forty-four pounds, Clerke v. Comer (1734) Cases Temp. 
Hardwicke 53 s. c. sub. nom. Colmer v. Clark (1734) 7 Mod. 230; exercise 
profession as surgeon within ten miles of the town where the employer 
lived for fourteen years, Davis v. Mason (1793) 5 T. R. 118; to take 
orders in certain towns for 14 years (by salesman), Homer v. Ashford 
(1825) 3 Bing 322 semble, question of pleading involved. 

In these cases of contract of employment, the covenant by the em- 
ployee to abstain from trade after leaving the employer's service was held 
void in an action at law, Horner v. Graves (1831) 7 Bing. 735; Ward v. 
Byrne (1839) 5 M. & W. 547; Mallan v. May (1843) n M. & W. 652, 
covenant partly good and partly bad. 

In these cases, the performance of the covenant by the employee was 
enforced in equity by injunction at the suit of the employer. Covenant 
not to: enter employment of a competitor for 3 years after leaving 
service of employer, not to communicate business secrets, Carter v. 
Ailing (1890) 43 Fed. 208; engage in the same business (manufacturing 
aniline tar products) for three years, unlimited as to time and space, 
agent, Badische Anilin und Soda Fabrik v. Schott Segner & Co. (1892) 3 
Ch. 447; practice dentistry in the county of Providence, R. I., after 
termination of the employment, Tillinghast v. Boothby (1897) 20 R. I. 59; 
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The case of a covenant to trade only in a particular manner 
when inserted in an agreement relating to partnership and em- 
ployment is obviously limited to the continuance of the partnership 
and employment, and does not seem to be objectionable on any 
ground. So also contracts involving exclusive sale of artistic or 
professional services are valid. 78 

Contracts Between Buyers and Sellers. 
There is another class of covenants to trade in a particular 
manner to which we should refer, and that is, those occurring 
between a buyer and a seller. It frequently happens that a buyer 
and seller will enter into a contract containing one or more cove- 
nants in restraint of trade. These may be divided into several 
headings: (i) where the seller covenants to dispose of his com- 
modity to the buyer and to no one else; 70 (2) where the seller 
covenants not to sell the goods to anyone else in the buyer's ter- 
ritory, that is, giving the buyer exclusive rights of sale; 80 (3) 
where the buyer, generally a retailer, covenants to deal exclusively 
in the seller's commodity. 81 All of these covenants are valid. 

engage in same business (hay_ and straw) within 12 months after leaving 
or being dismissed, in the United Kingdom, France, Belgium, Holland and 
Canada, (traveling salesman) Vaughn Williams, L. J., dissenting, Under- 
wood v. Barker ( 1899) L. R. 1 Ch. D. 300 ; divulge secrets, or after leaving 
not to engage with any one else within 25 miles, without employer's con- 
sent (hardware merchant) Haynes v. Doman (1899) L. R. 2 Ch. D. 13; 
engage in same _ business for 5 years after severance of connection, 
employee occupying confidential position resigned, accepted, Magnolia 
Metal Co. v. Price (N. Y. 1901) 65 App. Dtv. 276; during a 5 years 
engagement engage in the same business within 15 miles of Chicago, 
secret process involved, Harrison v. Glucose Sugar Refining Co. (1902) 
116 Fed. 304, see also S. Jarvis Adams Co. v. Knapp (1903) 121 Fed. 34; 
Mills v. Dunham (1891) I Ch. 576. 

In the following cases the court refused to award an injunction 
compelling the performance of the covenant by the employee: Covenant by 
a chemist that for 6 years after leaving employer's service he would 
not engage in the same business, Mallinekrodt Chem. Works v. Nemnich 
(1902) 169 Mo. 388; see also Baker v. Hedgecock (1888) L. R. 39 Ch. D. 
520, and Allsopp v. Wheatcroft (1872) L. R. 15 Eq. 59. 

'"In Morris v. Colman (1812) 18 Ves. Jr. 436, an injunction was granted 
preventing Mr. Colman from writing pieces for any other than the 
Haymarket Theatre, with which he had contracted. See also Lumley v. 
Wagner (1852) 1 De G. M. & G. 604. So also a covenant by a solicitor to 
perform professional services for one client only is valid, Galloway v. 
Corp. of London (1867) L. R. 4 Eq. 90. 

"£. g. Palmer v. Stebbins (Mass. 1825) 3 Pick. 188; Schwaln v. Holmes 
(1875) 49 Cal. 665; Donnell v. Bennett (1883) L. R. 22 Ch. D. 835. 

""Clark v. Crosby (1864) 37 Vt. 188; Keith v. Herschberg Optical Co. 
(1886) 48 Ark. 138; Saddlery Co. v. Hillsborough Mills (1894) 68 N. 
H. 216. 

"Brown v. Rounsavell (1875) 78 111. 589. 
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They all, however, are contracts between individuals. Where 
a number of buyers and a number of sellers contract together, we 
have a case of combination, to which the discussion of this case 
is postponed. 

There is one other case of a covenant between buyer and seller 
which requires notice. The seller may take from the buyer a cove- 
nant not to sell the article except at a certain price. The Supreme 
Court of the United States has decided 82 that in such a case the 
seller cannot enforce the covenant in equity against a third person 
not a party to the contract. We have referred to a number of 
covenants in rem? 3 which were held to be valid. In all those 
cases the covenant related to a particular res. Here the covenant 
covers the selling of all the commodities in question and therefore 
has a much broader scope. 84 The covenant is not limited as to 
territory or person, as were the covenants we have just referred 
to, and may be regarded as void on that ground alone. We now 
come to the case of a combination. 

Roland R. Foulke. 

Philadelphia. 
(to be concluded.) 

8 *Dr. Miles Medical Co. v. Park & Sons Co. (1911) 220 U. S. 373. 
"See note 50 supra. 

"For a discussion of the subject see article by Wm. J. Shroder, 25 Harv. 
L. Rev. 59. 



